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’ Whi‘Le framed as a public health measure, the practical and eth-

ical application of the 2014 Act has drawn sustained criticism
from the global medical community. Organisations including
UNAIDS, the World Health Organisation, and the International

_ Aids Society consistently warn that HIV criminalisation laws are

counter'producttve unscientific, and violate human rights.

BYELVIS BASUDDE KYEYUNE

Sylvia Kyomuhendo, 33, was incarcer-
ated for nine months under Uganda's :

HIV criminalisation laws, a conviction

Arrested in December 2000, she was ac-

ease."

Her case has become a rallying point

for The Uganda Network on Law, Eth-
. icsand HIV and Aids (UGANET) and ac-

tivists living with HIV, who argue such

laws are unjust and fuel stigma, de-
- mandingurgent revision.

: What is HIV Criminalisation?

Immaculate Owomugisha, an advo-
cate with UGANET, defines HIV crim-

inalisation as the unjust use of crimi-
: nal law against people based solely on :
later overturned on baseless evidence.

their HIV status. This includes prosecut-

: ing unintentional transmission, poten-
cused of drawing her own blood and in- :
- jectingitinto an infant to transmit HIV.
:  The Kitgum Magistrate’s Court sen- -
¢ tenced her to two years for "commit- °
. ting anegligent act likely to spread dis-
: dermine the HIV response by violat-
:  However, the Gulu High Court over- :
¢ turned the ruling, with Justice Stephen :
¢ Mubiru noting that forensic analysis
: found no blood on the cloth Kyomu- -
. hendo used to wrap the child, only her

: DNA.

tial exposure where no transmission

- occurred, or non-disclosure of one's sta-

tus.
Activists argue these laws, lacking any
evidence of public health benefit, un-

ing human rights and contradicting
scientific evidence.“It complicates liv-
ing with HIV,complicates HIV preven-
tion and confuses the partnership of
communities and leaders,” Owomugi-
shasaid.

Dora Musinguzi, former executive di-
rector of UGANET, hailed the overturn- :
ing of Kyomuhendo’s conviction, stat- :
ing that global consensus recognises :-

HIV criminalisation as harmful. “With

. Dora Musin-
: guzi, flanked
. bypeople

_ living with

¢ HIV/Aids,

: addresses

. the media.
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A PATH TO RECTIFI-
CATION

on an ongoing constitutional peti-
tion by civil society afd expresses
confidence that the current par-
liament will re-examine the act.
“The previous parliament made
a mistake, and he prays that this
parliament doesn’t have to keep
the error, and thisis urgent”
He reserves his strongest disap-
pointment for medical professio-
nals within the legislature. “It is

_ very disappointing because there
are doctors in parliament but
none came to protest these bad
provisions. They acted unpro-
fessionally.” While he withholds
blame from President Museveni
due to a lack of professional
expertise, he squarely faults the
ministerial advisors. “The Minister
of Health ought to have guided the
president not to assent to the act.
This simply means that the pre-
sident was not properly served.”
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. ten,not many will want to bear such a
- burden of knowing their status,”Musin-
: guzi said, noting that UGANET's legal
. team has handled more than five such
: cases,many likely involving framing.

She emphasised the disproportion-

_ate impact on women, who face great-

er vulnerability.“By the time the court
process ends, their lives have changed

¢ so much and cannot be normalised,”

shesaid.

Lillian Mworeko of the Internation-
al Community of Women Living with
HIV and Aids warned that the law's
contentious clauses mistake HIV status
for criminal intent.“Kyomuhendo was

. jailed for an offence she did not com-

. mit, but because she is HIV positive!”
: Mworeko said, arguing that without re- -
: vision,Uganda risks failing its 2030 Aids

: targets.

Owomugisha concluded that persis-

¢ tent criminalisation and discrimina-

: tion threaten epidemic control. “Hu-

: manrights and dignity need to be ac-.s
: corded to all. We need to stop stigma

- and end HIV criminalisation.”

Background

In 2014, Parliament endorsed the HIV

. and Aids Prevention and Control Act,
: which came into effect on 31 July wlien
. President Yoweri Museveni assented
: toit. The law seeks to provide a legal
. framework for the prevention and con-
i trol of HIV.

HIV activists say although the law con-
tains important commitments by gov-
ernment for the HIV and Aids response
in Uganda, there are some “poisonous”
clauses that could deter all the benefits
realised in the fight against the scourge.

Activists cite clauses 41 and 43 of the
law, which provide for prosecution
on grounds of attempted and inten-

tional transmission of HIV, respective- :

ly. Among the provisions is a criminal
penalty for risk and intentional trans-
mission of thevirus. ..

The law requires mandatory disclo-
sure of one’s HIV status; failure to do
so would be regarded as “criminal,”as
would attempting to or intentional-
ly transmitting the virus. Failure to use
a condom where one knows their HIV
status would constitute a criminal of-
fence, making them liable for prosecu-
tion.

They say that provisions in the law
not only stigmatise and discriminate
against people living with HIV but al-
so deter communities from seeking

HIV services such as testing and subse- :

quently treatment.

A well-intentioned law’s damagmg

consequences

While framed as a public health meas-
ure, the practical and ethical appli- :

cation of the 2014 Act has drawn sus- : -

tained criticism from the global medi- -

cal community.

Organisations including UNAIDS, the :

World Health Organisation, and the In-

“ternational Aids Society consistently

warn that HIV criminalisation laws are
counterproductive, unscientific, and vi-
olate humanrights.

The central critique is that such laws, @ -
like Uganda's, are based on fear rather :
than fact.Scientifically it is virtually im- :
possible to prove "intentional” trans- :
mission in a court of law; often leading
to convictions based on a person's sta- :

tus rather than any malicious action.

Furthermore, by making non-dis- :
closure a crime and mandating that :
health workers can breach confidenti- :
ality;the law destroys the trust essential :

for an effective HIV response.

People may avoid testing altogether :
to escape legal liability, remaining un- :
aware of their statusand-unable toac-+ -
cess life-saving treatment that also pre- :
vents further transmission. This creates :

a perverse outcome; a law intended to :
control HIV may actually be facilitating :
its spread by pushing vulnerable com- :
munities away from the healthcare sys- :

tem.

status would be used against them due

Retired Maj Rubaramira Ruranga, :
who has lived with HIV for more than :
30 years,and Dr Stephen Watiti,an ac- :
tivist, said although they were consult- :
ed, their views were not considered. :
“The draftsmen insisted on including :
the contentious clauses in the final Bill,” :
theynoted.

“Honestly, if proven, such behaviour :
cannot go unpunished. The question :
however is: How can it be proven that, :
indeed, the HIV of the accuser was got :
from the accused? There is fear that :
public knowledge of one’s HIV-positive :

Proof. “Honest-
ly, if proven,
such behaviour
cannot go
unpunished.
The question
however is:
How canit be
proven that,

indeed,; the HIV—

ofthe accuser
was got from
the accused?
There is fear
that public
knowledge of
one’s HiV-po-
sitive status
would be used
against them
due to peFsonal
differences,”

Maj Rubaramira
Ruranga.

to personal differences,” Maj Rubara-
mira said.

Dr Watiti says,“HIV criminalisation
will ultimately discourage people from
testing to know their status,fearing that
if found positive, their status could be
used against them in courts of law at
any pomt in time. It should thus be not-
ed that®one who does not know their
status cannot be held liable under this
law” ;

Richard Sserunkuuma, the executive
director of the Positive Men’s Union
(POMU), warns that “we should avoid
creating scenarios where people liv-
ing with HIV and Aids are looked at as
criminals or potential criminals.”

He adds,“People will inadvertently
live with the virus without accessing
treatment and by the time they get to
know their status it will be too late. He
regrets that these clauses seem to tar-
get those already openly living with
HIV and as such will affect disclosure,
fuel stigma and discrimination thus in-
creasing new infections and affecting
access to already available services.”

“To this effect, HIV infections and

. deaths will escalate thus watering

down all the achievements so far at-
tained in the fight against HIV. Partner
and third-party notification in ¢lause
18(2)(e) is likely to breed domestic vio-

- lence as a health worker is given a right
. to disclose to a partner without a cli-

ent’s consent. It also infringes on the
right to privacy as per our constitution,

Article 27,”Sserunkuuma said.
. Confidentiality and medical ethics

Professor Vinand Nantulya, the for-

i mer chair of the Uganda Aids Commis-
: sion,identifies profound ethical and
. scientific flaws in Uganda's 2014 HIV
. law, calling for its ithmediate repeal.
¢ His critique centres on two core pillars
: ofthelegislation: its mandate for medi-
. cal professionals to breach patient con-
: fidentiality and its criminalisation of

"intentional"” HIV transmission. Prof

Nantulya condemns the provision al-

Activists demand revision of ‘poisonous’ clauses in HIV legislation

lowing health workers to disclose a pa-
tient's HIV status to third parties as "in-
conceivable" and "totally inappropri-
ate." "We are bound by an oath called
the ‘Hippocratic Oath’... there is no law
above the Hippocratic Oath. If you did
that you would be destroying profes-
sional ethics," he states, adding that
such a breach should lead to a practi-
tiongr being struck off the medical reg-
ister. He confirms these ObJeCtIOIlS were
raised with parliamentarians, who in-

-cluded the clauses regardless. "It was

ill-advised for them to do that, and it
would be most appropriate for this to
berepealed.”

On the impossibility of "intention-
al"transmission

Shifting from ethics to evidence, Prof
Nantulya argues the law's foundation-
al logic is scientifically unsound. "Sci-
entifically you cannot prove 'intention-
al,'" he asserts. He warns this legal over-
reach actively sabotages public health
by creating a powerful disincentive for
testing.

"This kind of procedure is going to
discourage people from coming to
get tested, and yet it is important that
everybody knows their status," he ex-
plains, framing testing as the gateway
to life-saving treatment or preventa-
tive information. "If you are neither of
these,you arein the dark."

A broader principle of non-dis-
crimination

Expanding his argument, Prof Nan-
tulya connects these specific faults to a
universal principle in healthcare. Guid-
ed by the Hippocratic Oath, he insists,
"You cannot deny anybody access to
health service... whether that person is
homosexual or not, belongs to a differ-
ent tribe, religion or social leaning." He
concludes emphatically, "So to bring in
any law that interferes with that is com-
pletely wrong."
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Uganda’s HIV and Aids Prevention and
Control Act of 2014 includes two HIV crimi-
nalisation provisions: section 41, Attempted
transmission of HIV, and section 43, inten-
tional transmission of HIV.

‘Wilful and intentional’ transmission of
HIV is punishable by a fine and/or up to ten
years’ imprisonment. Section 43 provides a
defence if the accused’s partner was aware
of, and accepted, #ige risk of transmission, or
transmission occurred during sexual inter-
course and protective measures were used.
Attempted transmission is punishable by a
fine and/or up to five years’ imprisonment.

The scope of section 41is undefined, but
cases demonstrate that the law criminalises
perceived HIV ‘exposure’ broadly.

The laws are known to have been used in -
a broad range of circumstances, including

prosecution of a man for ‘defilement’ (2013), -

prosecution of a teacher for alleged trans-
mission to his student (2013), the alleged
injection of a toddler/needle stick injury
(2014), alleged transmission by a womanto a
number of young men (2014), alleged breast-
feeding of an employer’s child (2018), the
arrest, conviction and acquittal of a nurse
wrongfully convicted of injecting a baby with
HiV-infected blood (2018), and the alleged
defilement of a boy by a woman (2019).
 Anearlier prosecution from 2008 invol-
ved a man charged with alleged transmission.
In the most recent case in 2023, a woman
living with HIV pled guilty to charges under
section 43 after injecting her five-year-old
son with her blood, and was sentenced to
seven years’ imprisonment. Cases have ge-
nerally not used scientific evidence to prove
allegations, with convictions at lower level
courts relying only on testimony.

The HIV and Aids Prevention and Control $

Act also includes a section (12) relating to
HIV testing of people charged with sexual
offences. The section states that persons ar-
rested for a sexual offence shall be subjected
to HIV testing for the purposes of criminal
proceedings and investigations. That is, the
person will be forcibly tested upon arrest,

~before the matter has been heard by a court

to establish whether, in fact a sexual offence

has been committed.

In 2022 it was reported that pilot scheme
was being rolled out in which people ar-
rested of any offence would now be tested
for HIV. Section 18(2)(e) ofthe lawalso -
permits HIV test results to be disciosed by
medical professionals without consent of
someone living with HIV to anyone in ‘close

_or continuous contact’ with them, including

sexual partners, if that contact is deemed to
pose a risk of transmission. Section 18(2)(h)

3 “‘exposed’to
blood or bodily fluids of a person tested.

In 2016, a civil society coalition led by
UGANET brought a challenge to several
problematic sections of the HIV and Aids
Prevention and Control Act to the Constitu-

_tional Court. The case challenged sections

18(2)(e) & (h), 41,43(1), and 44 (the latter of
which criminalises ‘obstruction” ofimple-
mentation of the provisions of this law with a
penalty up to 10 years’ imprisonment) on the
basis that these laws violate several articles
of'the Constitution and National Guiding
Principles of State Policy.

Specifically, the claim argued the laws are
overbroad, vague, and subjective, permit
unlawful disclosure of HIV status, and that -
criminalisation unconstitutionally singles out
people living with HIV.
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